OFFICE OF THE ATTORNEY GENERAL OF TEXAS.
AUSTIN

Honorable George H, Sheppard
conptroller of Public Accounts

B an mede d [, o
‘“-'&u. 10X8 B

Dear 8ir: Opinion No. 0-4826
: ' Res lhather the cogt of 1

Ject, !ho facts relating to your n-ést R : ' vn;in
the affidavit of J. B. Toliver, 3k :
Collector of Hudspeth County, wh

out of the Distriot Court o th County on &

. cartain Jjudgment take of the State of Texas
on certain sectiong” of lb }ax Hy. Blook 8,

~ aituated in Hudspe ; %, I lewied pon and ad-
vertised fror sas p -
sald Order of gale wheru- tex I diaoovarod that cer-

the exaot acoreags in
. he B alled for in the order of sale,
I cortrat Carter, State Licensed Land

8u y and platt sajd land, Survey has
beeh ma Dlatta filed with this office and the
Gene bapd Offlce,/ Austin, Texas., The contraoct
prioce & irvey was 0258 50 which has been paid

"The totel amount of taxes collected under the
order of sale, as detormined under the corrsoted
aoreage, wag $1565,00, and the amount of State Tax
was 3371.02 or ,2371% of the total. The Staten'’
portion of the cost of survey would be ,.2571% of
$238.50 or $56.55, which amount has been with-held
from remittance to the state Tresasurer on the June
report."

NO COMMUNICATION IS TO BE CONSTRUED AS A DEPARTMENTAL OFINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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We have examined the certified ocoples of the tax
judgment and order of sale in this case, which you submitted
with your letter, amd no authorizstion can be found therein
for making this survsy,

The procedure for tax suit, and sale thereunder, is
provided by Chapter 10, Title 128 (Art. 7319-7545 inocl.) Re-
vised Civi) Statutes of Texas 1925. Nowhere in said ohapter
nor elsewheres in the Statutes of Texes have we been able to
£ind any provision which authorizes either the sheriff or the
tax assessor - ocollector toc employ a surveyor to survey and
plat land sold by tax deed, nor do we rind any provision au-
thorizing the deduction of the expsnses of any such survey
from the proceeds of the tax sale.

Artiocle 7331 presoribes the fees of the tax collec~
tor in such cages and Artiocle 7332 provides for the fees to
be patd to the oounty or district attorney, the sheriff or
oconstable and the distriet clerk, No provinion i3 made for
fees t0 tha county surveyor Or sny other surveyor in case of
land sold by tax deed, Article 7311 makes provision for sur-
vey by the county surveyor of land to be pold for taxes by
suzmary sale and it is to be notsd that sald artiocls provides
that "said survey to be made at the expense of the purchaser®
which clearly precludes the possidility of the surveyors' fees
in such cases being deducted from the proceeds of the sale of
. the land, e cite sald Article 731l as persuasive to indi-
cate a legislative intent that the cost of surveys upon tax
sales are to be borpmby the purchaser of the land and may not
be pald out of the proceeds of sald sale,

That the tax-assessor - collector must pay into the
State and County Treasuries all moneys collected by him, ex-
cept such ftems as he is expressly suthorized by statute to
pay, was deolared by the Circuit Court of Appeals, Oth Circult
in Oitizens National Bank, 7aco, Texas v, Fidelity and Deposit
Company of Meryland (1541}, 117 ved. (24) 852,

In Texas Lan& and Cattle Company v. Hemphlill County
61 S. W. 333 {1901) the court in defining the duty of the tax
collector stated on page 334: :

", « +After the collection, the collector is
required by the law under penalty, to make collec-
tion and promptly report and remit all taxss collect-
ed by him to the State and County Treasurers in full
without exoepting cases in whioh sulte, howaver
promptly filed, may be lnstituted for the recovery
thereof."”
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It 1a our opinion that the deduostion of $556.85 made
by the Honorable J. B, Toliver, Sheriff and Tax Assessor -
Colleator of Hudspeth County, from the State's portioa of the

proceeds of the tax sale was without statutory authority and
oannot be allowed. .

We are not passing upon the validity of the tax sale
involved herein for an amount less than the amount of the tax
Judgament,

Yours very truly
ATTORNRY GENERAL OF TEXAS

y FRLLE XRE 4

¥altsr R, Kooh
Assistant
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CTHAIRMAN



